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SUBSTI TUTE SENATE BI LL 5590

AS AMENDED BY THE HOUSE
Passed Legislature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By Senate Financial Institutions, Housing & Insurance (originally
sponsored by Senator Benton)

READ FI RST TI ME 02/ 17/ 11.

AN ACT Relating to |lien holder requirenments for certain forecl osure
sal es; anmendi ng RCW 61. 24. 127; reenacting and anendi ng RCW 61. 24. 005;
and addi ng a new section to chapter 61.24 RCW

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 61.24 RCW
to read as foll ows:

(1) Whenever (a) consummation of a witten agreenent for the
purchase and sale of owner-occupied residential real property would
result in contractual sale proceeds that are insufficient to pay in
full the obligation owed to a senior beneficiary of a deed of trust
encunbering the residential real property; and (b) the seller nmakes a
witten offer to the senior beneficiary to accept the entire net
proceeds of the salein order to facilitate closing of the purchase and
sal e; then the senior beneficiary nust, within one hundred twenty days
after the receipt of the witten offer, deliver to the seller, in
witing, an acceptance, rejection, or counter-offer of the seller's

witten offer. The senior beneficiary nmay determine, in its sole
di scretion, whether to accept, reject, or counter-offer the seller's
witten offer.

p. 1 SSB 5590. SL
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(2) This section applies only when the witten offer to the senior
beneficiary is received by the senior beneficiary prior to the issuance
of a notice of default. The offer nust include a copy of the purchase
and sale agreenent. The offer nust be sent to the address of the
seni or beneficiary or the address of a party acting as a servicer of
the obligation secured by the deed of trust.

(3) A seller has a right of action for actual nonetary danages
incurred as a result of the senior beneficiary's failure to conply with
the requirenents of subsection (1) of this section.

(4) A senior beneficiary is not |iable for the actions or inactions
of any other |ien hol der.

(5)(a) This section does not apply to deeds of trust: (i) Securing
a comercial loan; (ii) securing obligations of a grantor who is not
the borrower or a guarantor; or (iii) securing a purchaser's
obl i gations under a seller-financed sale.

(b) This section does not apply to beneficiaries that are exenpt
from RCW61.24.--- (section 7, chapter 58, Laws of 2011), if enacted,
or if not enacted, to beneficiaries that conduct fewer than two hundred
fifty trustee sal es per year.

(6) This section does not alter a beneficiary's right to issue a
notice of default and does not |engthen or shorten any tine period
i nposed or required under this chapter.

Sec. 2. RCWG61.24.127 and 2009 c 292 s 6 are each anended to read
as follows:

(1) The failure of the borrower or grantor to bring a civil action
to enjoin a foreclosure sale under this chapter may not be deened a
wai ver of a claimfor danages asserting:

(a) Common | aw fraud or m srepresentation;

(b) Aviolation of Title 19 RCW ((er))

(c) Failure of the trustee to materially conply with the provisions
of this chapter; or

(d) Aviolation of section 1 of this act.

(2) The nonwaived clainms |isted under subsection (1) of this
section are subject to the followng limtations:

(a) The cl ai m nust be asserted or brought within two years fromthe
date of the foreclosure sale or within the applicable statute of
limtations for such claim whichever expires earlier;
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(b) The claim may not seek any renedy at law or in equity other
t han nonetary damages;

(c) The claimmy not affect in any way the validity or finality of
the foreclosure sale or a subsequent transfer of the property;

(d) A borrower or grantor who files such a claimis prohibited from
recording a |lis pendens or any other docunent purporting to create a
simlar effect, related to the real property forecl osed upon;

(e) The claimnmay not operate in any way to encunber or cloud the
title to the property that was subject to the foreclosure sale, except
to the extent that a judgnment on the claimin favor of the borrower or
grantor may, consistent with RCW 4.56.190, becone a judgnent lien on
real property then owned by the judgnment debtor; and

(f) The relief that may be granted for judgnent upon the claimis
limted to actual damages. However, if the borrower or grantor brings
in the same civil action a claimfor violation of chapter 19.86 RCW
arising out of the sanme alleged facts, relief under chapter 19.86 RCW
is limted to actual danamges, treble damages as provided for in RCW
19.86.090, and the costs of suit, including a reasonable attorney's
fee.

((4H—H3+)) (3) This section applies only to foreclosures of
owner - occupi ed residential real property.

((65+H4P) (4) This section does not apply to the forecl osure of
a deed of trust used to secure a commercial |oan.

Sec. 3. RCW61.24.005 and 2009 c 292 s 1 are each reenacted and
anended to read as foll ows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Affiliate of beneficiary" neans any entity which controls, is
controlled by, or is under common control wth a beneficiary.

(2) "Beneficiary" neans the holder of the instrunent or docunent
evidencing the obligations secured by the deed of trust, excluding
persons hol ding the sane as security for a different obligation.

(3) "Borrower"™ neans a person or a general partner in a
partnership, including a joint venture, that is liable for all or part
of the obligations secured by the deed of trust under the instrunent or
ot her docunent that is the principal evidence of such obligations, or

p. 3 SSB 5590. SL
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the person's successors if they are |liable for those obligations under
a witten agreenent with the beneficiary.

(4) "Commercial |loan" neans a loan that is not nade primarily for
personal, famly, or househol d purposes.

(5) "Fair value" nmeans the value of the property encunbered by a
deed of trust that is sold pursuant to a trustee's sale. This val ue
shall be determ ned by the court or other appropriate adjudicator by
reference to the nost probable price, as of the date of the trustee's
sal e, which would be paid in cash or other inmediately avail abl e funds,
after deduction of prior liens and encunbrances with interest to the
date of the trustee's sale, for which the property would sell on such
date after reasonabl e exposure in the market under conditions requisite
to a fair sale, with the buyer and seller each acting prudently,
know edgeably, and for self-interest, and assumng that neither is
under duress.

(6) "Grantor" neans a person, or its successors, who executes a
deed of trust to encunber the person's interest in property as security
for the performance of all or part of the borrower's obligations.

(7) "GQuarantor" means any person and its successors who is not a
borrower and who guarantees any of the obligations secured by a deed of
trust in any witten agreenent other than the deed of trust.

(8) "Omner-occupi ed" neans property that is the principal residence
of the borrower.

(9) "Person" nmeans any natural person, or |egal or governnenta
entity.

(10) "Record" and "recorded"” includes the appropriate registration
proceedi ngs, in the instance of regi stered | and.

(11) "Residential real property" means property consisting solely
of a single-famly residence, a residential condom nium unit, or a
residential cooperative unit.

(12) "Senior beneficiary" neans the beneficiary of a deed of trust
that has priority over any other deeds of trust encunbering the sane
residential real property.

(13) "Tenant-occupi ed property" nmeans property consisting solely of
residential real property that is the principal residence of a tenant
subject to chapter 59.18 RCW or other building with four or fewer
residential units that is the principal residence of a tenant subject
to chapter 59.18 RCW
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((6x3y)) (14) "Trustee" neans the person designated as the trustee
in the deed of trust or appointed under RCW61. 24. 010(2).
((24)1)) (15) "Trustee's sale" neans a nonjudicial sale under a

deed of trust undertaken pursuant to this chapter.

Passed by the Senate April 19, 2011.

Passed by the House April 5, 2011.

Approved by the Governor May 16, 2011.

Filed in Ofice of Secretary of State May 17, 2011.

p. 5 SSB 5590. SL



	Section 1.
	Section 2.
	Section 3.

